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APPEARANCES:

Stephen C. Enbry, Esq.
For the d ai nant

Peter A. Schavone, Esq.
For the Enpl oyer/Self Insurer

Merle D. Hyman, Esq.
Senior Trial Attorney
For the Director

BEFORE: DAVID W DI NARDI
Adm ni strative Law Judge

DECI SI ON AND ORDER - AWARDI NG BENEFI TS

This is a claimfor worker's conpensati on benefits under the
Longshore and Harbor Wrkers' Conpensation Act, as anended (33
US C 8901, et seq.), herein referred to as the "Act." The
heari ng was hel d on January 27, 2000 i n New London, Connecticut, at
which tinme all parties were given the opportunity to present
evi dence and oral argunents. The following references will be
used: TR for the official hearing transcript, ALJ EX for an
exhibit offered by this Admnistrative Law Judge, CX for a
Claimant's exhibit, DX for a Drector's exhibit and RX for a
Enpl oyer's exhibit. Thi s decision is being rendered after having
given full consideration to the entire record.



Stipul ati ons and | ssues
The parties stipulate, and | find:
1. The Act applies to this proceeding.

2. Cl ai mant and the Enployer were in an enpl oyee-enpl oyer
rel ationship at the relevant tines.

3. On Decenber 21, 1988, Caimant suffered an injury in the
course and scope of his maritinme enpl oynent.

4. Cl ai mrant gave the Enployer notice of the injury in a
timely manner.

5. Caimant filed a tinmely claim for conpensation and the
Enpl oyer filed a tinely notice of controversion.

6. The parties attended an informal conference on June 23,
1999.

7. The applicable average weekly wage is $651.71

8. The Enmployer voluntarily and w thout an award has paid
conpensation from March 23, 1989 for various periods of tine. (RX
5 - RX 8)

The unresol ved issues in this proceeding are:

1. VWhether Jaimant is entitled to the concurrent benefits he
seeks herein.

2. If so, the nature and extent of his disability, and for
whi ch periods of tine.

3. The applicability of Section 8(f) of the Act.

Post - heari ng evidence has been admtted as:
Exhi bi t No. I tem Filing Date
ALJ EX 8 This Court's Order directing 02/ 02/ 00
t hat post-hearing briefs be
filed herein
CX 12 Claimant's Bri ef 02/ 14/ 00
RX 29 Attorney Schavone's letter 03/ 06/ 00
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filing the

RX 30 February 15, 2000 03/ 06/ 00
Deposition Testinony of
Dr. Philo F. Wlletts, Jr.

The record was cl osed on March 6, 2000 as no further docunents
were fil ed.

Summary of the Evidence

Walter R Eanes ("Claimant" herein), sixty-tw (62) years of
age, with an eleventh grade formal education and a CGED obtai ned
thereafter, plus one year of college, and an enpl oynent history of
manual | abor, began working on Decenber 1, 1975 as a sheet netal
mechanic at the Quonset Point facility of the Electric Boat
Conmpany, then a division of the General Dynam cs Corporation
(“Enmployer”), amaritine facility adjacent to the navi gable waters
of the Narragansett Bay and the Atlantic Ocean where the Enpl oyer
bui | ds conponents and hull sections which are then transported by
ocean-goi ng barges to the Enployer's G oton, Connecticut shipyard
where t he conponents and sections are install ed upon the submari nes
being built, repaired or overhaul ed at the shipyard. He perforned
his assigned duties all over the facility and he gradually
progressed in job responsibilities and was pronoted to a front |ine
foreman, then to a general foreman and then to a superintendent.
As a sheet netal nechanic Cainmant daily used various tools,
including air-powered vibratory machines, to lay out and build
vari ous conponents and sections for the boats. Several tinmes each
day he had to lift sheets of steel weighing as nmuch as seventy (70)
pounds. After a year or so he becane a front |line foreman in the
j oi ner or | ocker shop and he supervi sed ei ght workers at first, and
then thirty to forty workers when he was assigned “the waterfront
and high bay.” (TR 16-20; RX 27 at 3-9, RX 9)

Cl ai mant who enj oyed good heal th before going to work for the
Empl oyer injured his right wist on My 22, 1984 when, while
working on the top section of a cylinder in Building K60T, he
slipped on a | adder, fell about three feet and hit his wist on the
staging. He reported the injury to his supervisor and he then went
to First Aid where a “right wist” injury was diagnosed and the
Enmpl oyer that day, having actual know edge of that injury,
aut hori zed treat nent by Putnam Ot hopedics. (RX 27 at 9-10) He was
treated by Dr. Bouthillier and, as the injury “caused a ganglion in
(his) wist,” the doctor operated to correct that problem he was
out of work from Septenber 20, 1984 through Cctober 14, 1984 and
t he Enpl oyer paid appropriate conpensation for that work absence
caused by the injury. (RX 8, RX 27 at 10-12) That surgery did not
produce the expected results and C ai mant has undergone five (5)
surgical procedures on his right wist and this injury is best
summari zed by the August 16, 1999 el even page report of Dr. Philo
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F. Wlletts, Jr., an orthopedic surgeon who saw Cl aimant at the
Empl oyer's request (RX 10):

WORK STATUS. He said that he was out of work for one or two days
after the 1984 incident. He has been out of work because of his
heart condition since Decenber 21, 1988.

PAST MEDI CAL HI STORY was said to be positive for diabetes, in good
control. He said he has hypertension. He has angina. He has had
pneunonia in the past. He said he has had a basal cell cancer of
t he skin.

Surgery: The five right wist surgeries, knee surgery June 30,
1999, by Dr. O Connell for a torn cartilage, injured in May, 1999.

Al lergies: Penicillin, Tetanus toxoid vaccinations

Medi cati ons: Atenolol, Norvasc, Mnoxidil, Zestril, Zoloft, N tro
Pat ch, aspirin, d ucophage.

REVI EW OF SYSTEMS was said to be positive for a hearing | oss which
he has attributed to his work at Electric Boat Corporation. There
is a claimfor that condition. He said that he gets occasiona
chest pain and occasional shortness of breath. He has had two
cal cium ki dney stones. He has | ost 20 pounds of weight recently.
He said he quit snoking five years ago and does not drink
al cohol . ..

DI AGNCSI S:
1. Osteoarthritisright wist, status post previous ganglion
exci sion - preexisting.
2. Status post fusion right wist, solidly healed in good
posi tion.
3. Status post surgical release first dorsal conpartnent

tendons and carpal tunnel wth good neurological
exam nation and no sign of residual carpal tunnel
synpt ons.

4. No history or evidence of any back or neck pain or
abnormality.

DISCUSSION: | will try to respond to your questions in order as
fol |l ows:

1. Is he currently disabled due to this injury and is it the sole
cause of his disability?

VWalter Eanmes is partially disabled as a result of his right wist.
This is not the sole or even the major cause of his disability.
M. Eames was retired from El ectric Boat Corporation because of
nonwor k-rel ated severe hypertension and al so has cardi ac di sease.
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2. If so, is he totally disabl ed or may he performsel ected work?

Wth respect to his right wist, he is not totally disabled and
could perform a wide variety of selected work. His current
disability is based on his hypertension and cardiac condition -
conditions that are outside ny area of expertise.

3. If capable of |Iight work, what restrictions would you pl ace on
hi n?

Wth respect to the right wist, he should avoid lifting nore than
10 pounds, avoid pushing or pulling nore than 50 pounds, avoid
clinbing vertical |adders, and avoid crawing. There would be no
other restrictions with respect to the right wist.

4. Has he reached a point of maxi num medi cal i nprovenent? Yes.
5. If so, when?

M. Eanes stated that his right wist never inproved. In ny
opi ni on, he reached maxi mum nedi cal i nprovenent approxi mately six
nmonths after his August 8, 1994 surgery, or as of February 12,
1995.

6. If so, what percentage of pernmanent functional [|oss of use
pursuant to the Fourth Edition of the AMA @ii del i nes does he have
due to this condition? Please apportion the inpairnment specificto
the injury and the inpairnment attributable to the preexisting
condi tions or factors.

Using as a guide the Anmerican Mdical Association GQuides to the
Evaluation of Permanent |npairnent, Fourth Edition, there is a
permanent partial physical inpairment determ ned as foll ows.

Wth respect to a fused right wist in good position and using
Table 26 on page 36, there is a 21% permanent partial physical
i npai rment of the right upper extremty.

Usi ng Table 2 on page 19 of the AMA Gui des, 21% pernanent parti al
physi cal inpairnment of the right upper extremty is equivalent to
23% permanent partial physical inpairnment of the right hand.

There are no signs of residual carpal tunnel syndrone or tendonitis
and no additional inpairnment that would be rated for that.

Thus, the above inpairnent totals 23% permanent partial physical
i npai rment of the right hand.

APPCRTI ONVENT: M. Eanmes deni ed having any previous injuries to his
right wist or hand, and | amunaware of such. The medi cal records
of Dr. Bouthillier, within a few nonths of his May, 1984 injury,



made no nention of any other previous injuries or preexisting
condi ti ons.

The nedical records about Decenber, 1988, were not available to
note whether there was any other injury clainmed on or about the
time of Decenber 21, 1988. M. Eanes designated that date as the
date that he stopped working at Electric Boat Corporation because
of his unrel ated severe high bl ood pressure. Absent any history or
docunented evidence of another injury on or about Decenber 21,
1988, it appears that the injury to the wist was sustained i n My,
1984.

Thus, the 23% permanent partial physical inpairnment of the right
hand appears to be nost fairly apportioned to the injury of My,
1984, and apparently reported as a clai mon Decenber 21, 1988, if
the history be correct.

7. Is hisinjury of 12/21/88 causally rel ated to his enpl oynent at
El ectric Boat Corporation?

The condition reported Decenber 21, 1988 did appear to be causally
related to his enploynent at Electric Boat Corporation, if the
above history be correct.

8. D d he have any previous condition or injury which would
conbine with this injury to nmake his present injury nmaterially and
substantially greater?

Yes. He had severe preexisting high blood pressure and angina. He
had had two arthroscopic surgeries of his knee several years
before. Thus, his previous injuries and conditions, when conbi ned
with the condition reported Decenber 21, 1988, did produce a
materially and substantially greater injury than what woul d have
been produced by the condition reported Decenber 21, 1988, al one.

9. Coul d you ask the daimant if he has worked in any capacity
since his injury? Wat physical activity does he engage in?

He said that he has not worked at all or in any capacity since
Decenber 21, 1988.

Currently, he said he did housework two hours per day, cleaned his
pool and operated a ridi ng nower, watched tel evision four hours per
day, read one-half hour per day, swamin a pool one to two hours
per day, went shopping and ran errands three to four hours per
week, and occasionally watched the NASCAR car races at Thonpson's
Speedway,” according to Dr. Wlletts.

Dr. Wlletts reiterated his opinions at his February 15, 2000
deposition and the transcript thereof is in evidence as RX 30.



Dr. Joseph P. Zeppieri, an orthopedic surgeon, issued the
followng report with reference to Caimant's inpairnment of the
right upper extremty as of Septenber 28, 1999 (RX 11 at 34):

The average grip strength in the right hand is 75 I bs., in the left
hand 90 | bs. Therefore, he has a permanent partial inpairnent
rating of 5% of the dom nant right upper extremty because of the
| oss of strength.

For the ankylosis in 10o of flexion and 10o of ul nar deviation he
has 21% and 9% | oss, respectively. He has supination to 900 and
pronation 600, affording a 1% upper extremty inpairnment for the
| oss of pronation.

The matched wulnar arthroplasty is essentially an ulnar head
restriction, and Table 27 allows an 8% upper extremty inpairnent
for that.

Al'l of these ratings are by using the Guides To The Eval uation of
Per manent | npairnent, Fourth Edition, published by the AMA, Chapter
3.

Usi ng the Conbi ned Values Chart at the end of the text: 21%+ 9% =
28% 28% + 8% = 34% 34%+ 6% = 38% 38%+ 1%= 39% Therefore, he
has a permanent partial inpairnment rating of 39% of his dom nant
right upper extremty consistent with the aforenenti oned Gui des.

Dr. Richard P. Fazio, a cardiologist, issued the follow ng
report on July 31, 1990 (RX 12-6):

In regard to your questions, M. Eanes is quite good. Wal ter
suffers from hypertension as well as depression. He is being
currently treated by Dr. Ruffner for his depression. H s bl ood
pressure appears to be under reasonably good control at this tine.
The patient is limted only by his psychiatric problens. He does
have severe hypertension and this would be exacerbated by extrene
physi cal activity. However, | do not feel that he is limted at
this point for desk work. Hs estimated return to work would
probably be assessed by Dr. Ruffner.

As of Septenber 18, 1991, Dr. Fazio reported as follows (RX
12-12):

My inpression: M. Eanes is 54. He has severe hypertension. He
has left ventricular hypertrophy. He is to undergo orthopedic
procedures as per Dr. Zeppieri. | see no contraindications at this
tinme. The patient is quite a nervous type. Bl ood pressure is
quite |abile. | would recomend preoperative sedation, wll be
happy to follow the patient along wth you and appreciate the
opportunity to participate in the care of your patient.



Incidental note is that the patient has had angina in the past but
has not a bout of angina pectoris over the last two to three
months. It is nost likely that his bl ood pressure, once it becones
mal i gnant, exacerbates his underlying coronary di sease, according
to the doctor

Claimant who has suffered from depression for many years
because of certain enploynment and personal problens was referred
for an evaluation by Walter A Borden, MD., and the doctor
reported as follows in his May 11, 1990 letter to the Enployer (RX
13):

Walter Eanmes is a 52 year old former supervisor at the Quonset
Point facility of General Dynamcs who alleges that through
significant harassnent fromhis supervisors he has had a flare-up
of his bl ood pressure to dangerously high | evels, which causes him
to be totally di sabl ed. Because his case has not been accepted and
he has not received conpensation benefits, it is alleged that the
financi al burden pl aced on hi mhas aggravated his condition, there-
by not resulting in the expected reduction of his blood pressure
upon renoval fromthe stressful situation

Psychi atri c eval uati on was requested to assess his nental condition
relative to the above.

EXAM NATI ON

The eval uation consi sted of psychiatric diagnostic exam nation at
my office on March 2, 1990 and April 11, 1990, psychol ogi cal
testing: Mnnesota Miltiphasic Personality Inventory-2, MIllon
d i ni cal Mul ti axi al | nventory-11, MIllon Behavioral Heal t h
| nventory, Sentence Conpletion Test; and review of copies of
reports by J. David Ruffner, M D

CONCLUSI ON

Wal t er Eanmes has chronic, relatively severe hypertension. He dates
this back to 1978-79, but the nedical records indicate earlier
onset. There is also asignificant famly history of hypertension,
heart di sease and cerebral vascul ar di sease.

M . Eanmes has had a variety of treatnents, nedical, psychiatric and
in the belief that woirk stress was responsible for his
hypertensi on, he was withdrawn from work. Apparently, his bl ood
pressure has remai ned consistently high. 1In a sense, M. Eanes'
attributing his hypertension to work stress but now to financia
worries in viewof his being out of work and his bl ood pressure not

respondi ng, represents wi shful thinking. | amsure he would Ilike
to think his blood pressure is due to either work or financial
matters that can be changed and give hima sense of nornmality. In

my opinion, he unfortunately has a condition that is intractable,
chroni c, and has not been effected (sic) to a significant degree by
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psychol ogi cal issues. It does not appear that a change in his work
situation or financial condition would have a significant effect on
hi s bl ood pressure.

Dr. Joseph R Benotti, a cardiologist, exam ned C ai mant on
January 7, 1991 and the doctor concluded as follows (RX 25-2):

DI AGNCSI S: 1. Hypertension. 2. Coronary disease.

ASSESSMENT: It is ny inpression that there appears to be a causal
rel ati onshi p between the stress incurred by M. Eanes in his job as
a foreman for the Electric Boat Division, and the devel opnent of
hyper t ensi on. It is also quite clear that this patient's
hypertension is refractory to excellent nedical managenent as he
has so received.

It is my inpression that M. Eanes suffers from essential
hypertensi on and coronary disease, the consequences of which are
difficult to control. Bl ood pressure and angina pectoris,
respectively...

It is ny inpression that this patient also has sustained an
arthritic condition of his right wist as a consequence of a
traumatic fall. This has resulted in a painful right wist with a
recurrent ganglion and it is recommended that he undergo a fusion
of his right wist in order to resolve this problem

M. Eames is unable to return to his regul ar work.

He coul d conceivably return to his work if his hypertension can be
controlled to a bl ood pressure at or bel ow 140/ 90 nmof nmercury and
not rising to nore than 160 to 180 mm systolic wth treadml|
exercise. Likew se, he cannot return to work until such tine as
his bl ood pressure is controlled as outlined above and he does not
experience angi na.

At present it is conceivable that M. Eames could undertake sone
sort of sedentary activity where he is able to sit or stand at this
sedentary activity with only occasional bending or squatting and
not wal king nore than 50 feet at a stretch or clinbing one flight
of stairs at a stretch, according to Dr. Benotti.

Dr. Borden re-eval uated d ai mant on January 20, 1992, at which
time the doctor concluded as follows (RX 13-5):

From a psychiatric perspective, M. Eanes is not disabled.

There are psychiatric issues, but these are not related to his
wor k. He has been a perfectionistic, conpul sive, driven man who is
prone to worry. The nost significant enotional issue in his life
currently is concern, worry and threat of loss in relation to his



wi fe and her nedical problens. She has had colitis for many ears,
has arthritis, and was recently diagnosed with | upus.

M. Eanes indicated his main problemat this point to be his right
wist, which was operated on in Septenber, 1991 and whi ch has not
fully heal ed. The other main problens is chronic hypertension. He
takes a variety of nedications for hypertension and from his
description and the nmedical reports it is under control.

From a functional point of view, he appears to be getting al ong
relatively well. He states he has |learned to use a conputer,
basically on his own with his wfe's assistance, goes to neetings
at the Fire Departnent, where he is able to share his experience of
sone thirty years, and keeps busy around the house nmaking doll
houses for his grandchildren and now ng the | awn.

He remains angry and bitter concerning what he perceives as unfair
treatment by the Electric Boat. These are the feelings he
experiences rather than depression.

M. Eanes is capable of work in various capacities and in ny
opinion the only limtation would be his physical condition.

From a psychiatric point of view, he has reached maxi num nedi cal
i nprovenent .

Dr. Borden re-evaluated Caimant on July 28, 1993, at which
time the doctor concluded as follows (RX 13-8)

In terns of his nmental condition, chronic anger appears to be the
issue linked to the Electric Boat. While there is sone depression,
it appears to be effectively treated now with antidepressant
medi cation. The depression is related to serious problens in his
famly including anticipated | oss.

Claimant's treating psychiatrist is Dr. J. David Ruffner and
the doctor, who first saw Cl aimant on April 11, 1989, concl uded as
follows in his June 14, 1989 report (RX 14-5):

SUMVARY AND CONCLUSI ONS:

After eight interviews with Walter Eanes, tw of which
involved he and his wife, ny current working diagnoses are the
followng: Dysthymc disorder, Generalized Anxiety disorder,
Atypi cal Personality disorder with prom nent dependent and passive

aggressive features. | do feel that the difficulties that Walter
Eanmes experienced while working for Electric Boat at Quonset Poi nt
materially contributed to his problem with hypertension. For

what ever reasons at the present tine, M. Eanes views the job/work
situation at Quonset Point as an extrenmely stressful one. At the
present tine he expects to receive bad work assignnents. Wor k
assignnments which are not conpatible with his nedical doctor's
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or ders. On the other hand, at the present tinme M. Eanes is
unwi Il ling to give up his retirenent and other benefits that he has
wor ked hard to obtain. He feels trapped by this situation and is
somewhat immobilized, in terms of what action he should take to
i nprove his situation. At the present tinme, | would not recomend
that M. Eanmes return to his job at Quonset Point.

In his January 24, 1992 supplenental report, Dr. Ruffner
states as follows (RX 14-9):

The followng summary is in response to a request by Nationa
Enpl oyers regardi ng the individual psychotherapy given M. Eanes
over the past year.

Visits for Walter Eanes for 1991 began on a weekly basis and then
on a once every two/three week basis since March 1991. | amseeing
M. Eames for supportive psychot herapy. He suffers from severe
hypertension with his bl ood pressure averagi ng a very hi gh 160/ 110.

Due to the depression associated with his health and financia
worries, M. Eanes is currently on Prozac 20ngy. Daily.

In addition to the problens directly related to his depression and
medi cal 1ssues, he has the added concern of his wife's nedica

condi ti on. She is also unable to work due to severe arthritis

secondary to Lupus.

| will be continuing individual psychotherapy on a bi-weekly basis
for M. Eanmes and will periodically forward a summary as needed.

Dr. Wall ace B. Lebowitz, a cardiol ogist, exam ned C ai mant at
t he Enpl oyer's request and the doctor gave these diagnoses in his
May 22, 1992 report (RX 17-3):

1. Hypertension, essential.
2. Hypertensive heart disease, with
a. Left ventricular hypertrophy.
3. Chest disconfort, etiology uncertain.
4. Agitated depression.

According to the doctor, Claimant's essential hypertension has
been docunented since at |east 1987, that he does have i npairnent
from his hypertensive cardiovascul ar disease, “that he is not
totally disabled by such condition,” that he certainly “should
refrain fromany activity which poses severe enotion or physical
stress” but “is certainly capable of doing nore sedentary activity
such as bench and tel ephone work, sinple paper work, bench work,
filing and clerical work,” that he had reached “nmaxi mumi nprovenent
from the hypertensive point of view ..in 1989 when his blood
pressure was maximally controlled” and that his “inpairnment from
hi s hypertensive cardi ovascul ar di sease” can reasonably be rated as
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thirty (30% percent of the whole person in accordance with AVA
Guides. (RX 17-4)

The Enployer has also referred Claimant for an orthopedic
eval uation by Dr. Andrew Green and the doctor concl uded as foll ows
in his August 6, 1997 report (RX 22-2):

Chronic pain right hand and wi st.
Post-traunati c/ postoperative arthritis of the index and m ddl e
finger carpal netacarpal joints.

Het er ot opi ¢ bone right ul nar carpal joint.

St at us post radi ocarpal arthrodesis.

St at us post vol ar ganglion exci sion.

St at us post deQuervain's rel ease.

Status post distal ulnar arthroplasty tinmes two.
Chroni ¢ depressi on.

Hypert ensi on.

0. Coronary artery di sease.

ROooOoNoOGOTRhw NP

DI SCUSSI ON AND RECOVIVENDATI ONS

M. Eames is a 59-year-old right hand dom nant gentl eman who was a
long tine enployee at Electric Boat. He was injured in 1984 when
he fell and sustained a significant injury to his right wist. The
nature of the original injury is not evident to ne as | do not have
records docunenting it. Nevertheless, he devel oped chronic wi st
pain and radiocarpal arthritis. He eventually wunderwent a
radi ocarpal arthrodesis as well as multiple subsequent surgeries.
Despite all of these surgeries, he continues to have chronic wi st
pai n.

It is not clear to ne that the source of his wist and hand pain
has been clearly identified. He has excellent pronation and
supination. He has had two distal ulnar arthroplasties already.
It is unlikely that a third procedure would significantly change
his | evel of pain.

There are hypertrophic degenerative changes at the base of the
index and mddle finger carpal netacarpal joints. This may be a
source of disconfort for him

M. Eanes' weak grip is probably in part due to the slightly fl exed
position of his arthrodesis. H s power grip would probably be
better if he was in nore wist extension.

Post - operatively he was placed into a long armspica cast. There
was (sic) problems with hematona at the iliac crest bone graft
site. Evaluationin May 1992 noted that the intercarpal joints did
not yet have bridging bone. On July 6, 1994 he was noted to have
recurrence of volar ganglion on his right wist. The diagnosis was
made for surgery. Surgery was performed on August 8, 1994. Distal

12



radi oul nar joint arthroplasty and fl exor carpi radioalis sheath was
expl ored and there was no ganglion noted.

Post - operati vely he had physical therapy. On February 13, 1995 he
returned with increased pain in the right wist. There was
snapping with pronation and supination. There is noted to be
ectopi c bone at the distal aspect of the ulna and arthritic changes
between the pisiformand triquetrum He underwent revision of the
right distal radioulnar joint and excision of the pisiformon My
8, 1995.

On July 9, 1997 he had pain in the right wist. Apparently he was
doing well wuntil January when he noted increased snapping. The
pain was on the ulnar side. Radiographs showed heterotopic bone
between the distal wulnar and triquetrum Reconmmendati ons for
further surgery was nade. ..

The fact that M. Eanes has depression that is significant enough
to contribute to his overall disability is inportant inthat it may
have a significant inpact upon his nusul oskel etal conplaints..

DI SABI LI TY STATUS:

M. Eanmes is partially disabled due to his wist injury. It is not
the sole cause of his disability. Apparently his hypertension and
depression have been determned to be part of his overal
di sability. He is capable of performng nodified duty work
activities with his right upper extremty. | am unable to
apportion his inpairment relative to his depression and
hypertension. His inpairnent related to his right upper extremty
based upon the AMA Cui delines, Fourth Edition, is 30 percent upper
extremty inpairnment due to his wist arthrodesis in 5 to 10
degrees of flexion and neutral radioulnar deviation. This is
equi valent to 18 percent whol e person inpairmnent.

He has reached a point of maximal nedical inprovenent.
CAUSALI TY:

M. Eanes' current right wist pain and dysfunction is causally
related to the injury that occurred while he was enployed at
El ectric Boat on 5/22/84. He does not appear to have had any
previous condition or injury that woul d substantially contributeto
his upper extremty inpairment.

The opinions provided in this report are to a reasonabl e degree of
medi cal certainty.

The Enpl oyer also referred C aimant for a second opinion by a
Dr. WIlliam A Wainright, a specialist in hand surgery, and the
doctor concluded as follows in his March 12, 1998 report to the
Enpl oyer (RX 24-4):
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| MPRESSI ON: 60 year old man with nmultiple nedical problens. He is
st at us post several surgical procedures on his right wist after an
injury dating back to 1984. He continues to have synptons about
the wist inspite of his multiple surgical interventions. He does
have a marked disability due to his right wist condition. He
should have permanent lifting restrictions. He should have
restrictions with no nore than 20% of lifting or push/pull. He
shoul d be restricted from |l adder cli nbing.

The patient has reached maxi nrumnedi cal inprovenent. This occurred
approxi mately one year after his latest surgical procedure which
was May 8, 1995. Therefore, he reached maxi rum nmedi cal i nprovenent
approximately in May of 1996.

| would agree with Dr. Geen's disability rating which is 30% of
t he upper extremty.

H's condition does appear to be related to his enploynent at
El ectric Boat.

As nentioned above, he has nultiple problens including coronary
artery di sease and hypertension and chronic depression. He has
been unenpl oyed for the past five or six years.

| woul d be hesitant to reconmend any further surgeries on him His
overall medical conditionis |less than ideal. He has had nmultiple
surgi cal procedures already on the ul nar aspect of the wist nmaking
it norelikely for hi mto have post-operative conplications such as

wound infection. |In addition, and perhaps nost inportantly, his
previ ous ulnar wist surgeries have produced tenporary, if any,
benefit. In addition, | do not feel surgery in indicated for the

CMC bossi ng and degenerative changes in the second and third rays
as there is no clinical synptomatol ogy found here.

Dr. Peter J. Rosenberg, an otolaryngol ogi st, opined, as of
March 23, 1999, that Cainmant's daily exposure to | oud noi ses as a
maritime enpl oynent for at |east sixteen years had resulted in a
ten (10% percent binaural hearing |oss, that he “should wear ear
protectors when exposed to |loud noise and he should consider a
hearing aid evaluation and trial period of anplification” and
“shoul d have his hearing re-tested every 2 years.” (RX 26-2)

Dr. S. Pearce Browning, IIll, an orthopedic surgeon with a
subspeciality is surgery of the hands, exam ned C ai mant on January
6, 1991 and concl uded as follows (CX 7):

...Qobviously, in considering this matter, one has to consider the
entire person and not just the right wist. Bef ore goi ng ahead
with any surgical procedure, one would require a rather careful
eval uation of the anesthetic risk fromDr. Fazio. If | were doing
the surgery, which | will not be, I would want to sit down with Dr.
Fazi o personal ly and di scuss the matter in sonme detail, and | would
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al so probably want to discuss it with one of the anesthesi ol ogi sts.
Probably the best place for himto have this done woul d be Lawr ence
& Menorial, whichis Dr. Fazio's hospital, because the main hazard
from this surgery is basically from anesthesia and his
hyper t ensi on.

As to the choice of surgery, several possibilities are present.
First, he apparently has had a ganglion recurrence and he al so has
suggestion of having a tendinitis in the abductor tendons of the
thunmb, i.e., deQuervain's. These probably should be cleared at the
time of surgery. However, | think | agree with Dr. Chung that if
you're going to do any surgery you're probably going to have to do
a wist fusion, and the question is going to be, “How extensive?”,
and whet her you want to try a limted wist fusion, which would be
fusion of the scaphoid and lunate to the distal radius; or whether
you want to go for entire wist. Either option is possible. The
scapho-lunate radial fusionis, | think, a bit |ess of a surgical
procedure and the one to which | would give the npst serious
consideration. This patient would have to accept in advance the
fact that he mght require a second operation to conplete a full
carpal bone fusion.

At the present nonent, the wist notion is sonmewhat |imted but not
badly but it is unconfortable, and based on the x-rays of January
22" 1990 and February 26'", 1990, there is no question that the
particular joint surfaces described above are permanently

dest royed. | would suggest a rating of 20% permanent parti al
i npai rment of the right wist on the mast hand. [|f you went ahead
toa full, solid operative fusion, this would anount to 30%of the

hand and wrist. Probably before going ahead with a fusion, I would
recommend that he wear a brace for several weeks in order to get
used to what a fused wist is |like and what he could expect from
it, according to Dr. Browning.

Cl ai mant, who had experienced vision problens for severa
years, was examned by Dr. Browning on January 23, 1995 “for
conplaints of halos around lights” and the doctor sent the
followng letter on Novenmber 15, 1995 to Caimant's attorney (CX
11):

| | ast exam ned Wal ter Eanes 1/13/95 for conpl ai nts of hal os around
i ghts. On that occasion, his vision was 20/20 right eye and
20/ 400 vision left eye (long term anblyopia). Bil ateral |ens
i npl ants were done by nme in 1987 for cataracts with subsequent YAG
capsul ot om es.

| ntraocul ar pressures were normal and fundus exam nation was
not abl e for tortuous vessels. Blood pressure was checked and found
to be 150-180/102-110 with several readings.

| npressi on on examwas hypertensi on and hal os possi bly secondary to
Intraocular lens reflections. He was advised to followup on the
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bl ood pressure finding with his primary nedi cal doctor, according
to Dr. Browning.

Claimant testified that he had experi enced harassnent fromhis
supervi sors and others at the shipyard for many years, that he was
i nproperly reassigned to second shift, that these conditions were
percolating within himduring this tinme, that his supervisors kept
“pushi ng and pushing” himto increase production unreasonably and
wth | esser workers, that his blood pressure becane el evated and
remai ned so consistently to such an extent that nurses at the
Empl oyer's First Ald “kept sending (him honme because (his) blood
pressure was way too high,” that he was reassigned to work on the
wat erfront and directed to work overtinme, although his doctor had
prohi bi ted such overtinme, that he has been treated and eval uat ed by
a nunber of doctors for his various nedical problens, that he was
filled wwth anxiety and stress whenever he was at work, that he
takes various nedications for his orthopedic, cardiovascular and
enotional problens, that he is participating in a hypertensive
clinical programat the University of Massachusetts Medical Center
that he has been unable to return to work since July 2, 1989 and
that he is receiving Social Security disability benefits as that
agency has declared himto be totally disabled for all enploynent
because of his multiple nmedical problens. As his right wist has
been fused, he can nove only the fingers of that hand and, as a
result, he leads a nostly sedentary life, although he does spend
sone tinme, several days each week, helping out at his local fire
departnment. (TR 21-32; RX 27 at 11-26, RX 9)

On the basis of the totality of this record and having
observed the denmeanor and heard the testinony of a credible
Claimant, | make the foll ow ng:

Fi ndi ngs of Fact and Concl usions of Law

This Adm nistrative Law Judge, in arriving at a decision in
this matter, is entitled to determne the credibility of the
W tnesses, to weigh the evidence and draw his own inferences from
it, and he is not bound to accept the opinion or theory of any
particul ar nedical exam ner. Banks v. Chicago Gain Trimers
Association, Inc., 390 U S. 459 (1968), reh. denied, 391 U S. 929
(1969); Todd Shipyards v. Donovan, 300 F.2d 741 (5th Gr. 1962);
Scott v. Tug Mate, |ncorporated, 22 BRBS 164, 165, 167 (1989); Hite
v. Dresser Quiberson Punping, 22 BRBS 87, 91 (1989); Anderson V.
Todd Shipyard Corp., 22 BRBS 20, 22 (1989); Hughes v. Bethlehem
Steel Corp., 17 BRBS 153 (1985); Seaman v. Jacksonvill e Shipyard,
Inc., 14 BRBS 148.9 (1981); Brandt v. Avondal e Shipyards, Inc., 8
BRBS 698 (1978); Sargent v. Matson Terminal, Inc., 8 BRBS 564
(1978) .

The Act provides a presunption that a claimconmes within its
provisions. See 33 U S.C. 8920(a). This Section 20 presunption
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"applies as nmuch to the nexus between an enpl oyee's mal ady and his
enpl oynent activities as it does to any other aspect of a claim"™
Swinton v. J. Frank Kelly, Inc., 554 F.2d 1075 (D.C. Cr. 1976),
cert. denied, 429 U S 820 (1976). Claimant's uncontradicted
credible testinony alone may constitute sufficient proof of
physical injury. Golden v. Eller & Co., 8 BRBS 846 (1978), aff'd,
620 F.2d 71 (5th G r. 1980); Hanpton v. Bethlehem Steel Corp., 24
BRBS 141 (1990); Anderson v. Todd Shi pyards, supra, at 21; Mranda
v. Excavation Construction, Inc., 13 BRBS 882 (1981).

However, this statutory presunpti on does not di spense with the
requirenent that a claim of injury nmust be made in the first
instance, nor is it a substitute for the testinony necessary to
establish a "prima facie" case. The Suprene Court has held that
“[a] prima facie ‘claimfor conpensation,” to which the statutory
presunption refers, nust at |least allege an injury that arose in
the course of enploynent as well as out of enploynment.” United
States Indus./Fed. Sheet Metal, Inc., v. Drector, Ofice of
Wor kers' Conpensation Prograns, U.S. Dep’'t of Labor, 455 U.S. 608,
615 102 S. Ct. 1318, 14 BRBS 631, 633 (CRT) (1982), rev'g Riley v.
U.S. Indus./Fed. Sheet Metal, Inc., 627 F.2d 455 (D.C. Cr. 1980).
Mor eover, "the nmere existence of a physical inpairnment is plainly

insufficient to shift the burden of proof to the enployer.” 1d.
The presunption, though, is applicable once claimnt establishes
that he has sustained an injury, i.e., harmto his body. Preziosi

v. Controlled Industries, 22 BRBS 468, 470 (1989); Brown v. Pacific
Dry Dock Industries, 22 BRBS 284, 285 (1989); Trask v. Lockheed
Shi pbui I ding and Construction Conpany, 17 BRBS 56, 59 (1985);
Kelaita v. Triple A Machine Shop, 13 BRBS 326 (1981).

To establish a prima facie claimfor conpensation, a clai mant
need not affirmatively establish a connection between work and
harm Rather, a claimnt has the burden of establishing only that
(1) the claimnt sustained physical harm or pain and (2) an
accident occurred in the course of enploynent, or conditions
exi sted at work, which could have caused the harmor pain. Kier v.
Bet hl ehem Steel Corp., 16 BRBS 128 (1984); Kelaita, supra. Once
this prima facie case is established, a presunption is created
under Section 20(a) that the enployee's injury or death arose out
of enpl oynent. To rebut the presunption, the party opposing
entitlenent nust present substantial evidence proving the absence
of or severing the connection between such harm and enpl oynent or
wor ki ng condi tions. Parsons Corp. of Californiav. Director, OACP,
619 F.2d 38 (9th G r. 1980); Butler v. D strict Parking Managenent
Co., 363 F.2d 682 (D.C. Cr. 1966); Ranks v. Bath Iron Wrks
Corp., 22 BRBS 301, 305 (1989); Kier, supra. Once cl ai mant
est abl i shes a physi cal harmand wor ki ng condi ti ons whi ch coul d have
caused or aggravated the harm or pain the burden shifts to the
enpl oyer to establish that claimant's conditi on was not caused or
aggravated by his enploynent. Brown v. Pacific Dry Dock, 22 BRBS
284 (1989); Rajotte v. General Dynamcs Corp., 18 BRBS 85 (1986).
If the presunption is rebutted, it no longer controls and the
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record as a whole nust be evaluated to determne the issue of
causation. Del Vecchio v. Bowers, 296 U S. 280 (1935); Vol pe v.
Nort heast Marine Termnals, 671 F.2d 697 (2d Cr. 1981); Hol nes v.
Uni versal Maritime Serv. Corp., 29 BRBS 18 (1995). 1In such cases,
| nmust weigh all of the evidence relevant to the causation issue.
Sprague v. Director, OANCP, 688 F.2d 862 (1st Cr. 1982); Hol nes,
supra; MacDonald v. Trailer Marine Transport Corp., 18 BRBS 259
(1986).

To establish a prima facie case for invocation of the Section
20(a) presunption, claimant nust prove that (1) he suffered a harm
and (2) an accident occurred or working conditions existed which

coul d have caused the harm See, e.g., Noble Drilling Conpany v.
Drake, 795 F. 2d 478, 19 BRBS 6 (CRT) (5th Cr. 1986); Janes v. Pate
Stevedoring Co., 22 BRBS 271 (1989). If claimant's enpl oynent

aggravat es a non-work-rel ated, underlying di sease so as to produce
i ncapacitating synptons, the resulting disability is conpensabl e.
See Rajotte v. Ceneral Dynam cs Corp., 18 BRBS 85 (1986); Gardner
v. Bath Iron Wrks Corp., 11 BRBS 556 (1979), aff'd sub nom
Gardner v. Director, OACP, 640 F.2d 1385, 13 BRBS 101 (1st Gr.
1981). |If enployer presents "specific and conprehensive" evidence
sufficient to sever the connection between claimant's harmand his
enpl oynment, the presunption no |longer controls, and the issue of
causation nmust be resol ved on the whol e body of proof. See, e.g.,
Leone v. Seal and Term nal Corp., 19 BRBS 100 (1986).

The Board has held that the Caimant's credible testinony
about subjective synptons and pain can be sufficient to establish
the el enment of physical harm necessary for a prima facie case for
Section 20(a) invocation. See Sylvester v. Bethl ehem Steel Corp.
14 BRBS 234, 236 (1981), aff'd, 681 F.2d 359, 14 BRBS 984 (5th Gr.
1982). Moreover, | may properly rely on Caimant's statenents to
establish that he experienced a work-related harm and as it is
undi sputed that a work accident occurred which could have caused
the harm the Section 20(a) presunption is invoked in this case.
See, e.g., Sinclair v. United Food and Commerci al Wrkers, 23 BRBS
148, 151 (1989). Moreover, Enployer's general contention that the
cl ear weight of the record evidence establishes rebuttal of the
presunption is not sufficient to rebut the presunption. See
generally Mffleton v. Briggs Ice Cream Co., 12 BRBS 445 (1980).

The presunption of causation can be rebutted only by
“substantial evidence to the contrary” offered by the enpl oyer. 33
US C § 920. What this requirement neans is that the enployer
must offer evidence which conpletely rules out the connection
between the all eged event and the alleged harm In Caudill v. Sea
Tac Al aska Shipbuilding, 25 BRBS 92 (1991), the carrier offered a
medi cal expert who testified that an enploynent injury did not
“play a significant role” in contributing to the back trouble at
issue in this case. The Board held such evidence insufficient as
a matter of law to rebut the presunption because the testinony did
not conpletely rule out the role of the enploynent injury in
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contributing to the back injury. See also Cairns v. Matson
Termnals, Inc., 21 BRBS 299 (1988) (nedical expert opinion which
didentirely attribute the enpl oyee’s condition to non-work-rel ated
factors was nonet hel ess i nsufficient to rebut the presunpti on where
the expert equivocated sonmewhat on causation elsewhere in his
testinony). Were the enployer/carrier can offer testinony which
conpletely severs the causal link, the presunption is rebutted.
See Phillips v. Newport News Shipbuilding & Dry Dock Co., 22 BRBS
94 (1988) (nedical testinony that clai mant’ s pul nonary probl ens are
consistent with cigarette snmoking rather than asbestos exposure
sufficient to rebut the presunption).

For the nost part only nedical testinony can rebut the Section
20(a) presunption. But see Brown v. Pacific Dry Dock, 22 BRBS 284
(1989) (hol ding that asbestosi s causati on was not established where
the enployer denonstrated that 99% of its asbestos was renoved
prior to the claimant’s enpl oynent while the remai ning 1%was in an
area far renoved fromthe clainmnt and renoved shortly after his
enpl oynent began). Factual issues cone in to play only in the
enpl oyee’s establishnent of the prinma facie elenents of
har nf possi bl e causation and in the | ater factual determ nation once
the Section 20(a) presunption passes out of the case.

Once rebutted, the presunption itself passes conpletely out of
the case and the issue of causation is determ ned by exam ning the
record “as a whol e”. Hol mes v. Universal Maritinme Services Corp.
29 BRBS 18 (1995). Prior to 1994, the “true doubt” rul e governed
the resolution of all evidentiary disputes under the Act; where the
evi dence was i n equi poi se, all factual determ nati ons were resol ved
in favor of the injured enployee. Young & Co. v. Shea, 397 F.2d
185, 188 (5'" Cir. 1968), cert. denied, 395 U.S. 920, 89 S. C. 1771
(1969). The Suprene Court held in 1994 that the “true doubt” rule
violated the Admnistrative Procedure Act, the general statute
governing all admnistrative bodies. Drector, OXCP v. G eenw ch
Collieries, 512 U S. 267, 114 S. . 2251, 28 BRBS 43 (CRT) (1994).
Accordingly, after Greenwich Collieries the enployee bears the
burden of proving causation by a preponderance of the evidence
after the presunption is rebutted.

As neither party disputes that the Section 20(a) presunption
is invoked, see Kelaita v. Triple A Machine Shop, 13 BRBS 326
(1981), the burden shifts to enployer to rebut the presunption with
substanti al evidence which establishes that claimant’s enpl oynent
did not cause, contribute to, or aggravate his condition. See
Peterson v. GCeneral Dynamics Corp., 25 BRBS 71 (1991), aff’'d sub
nom | nsurance Conpany of North Anerica v. U S. Dept. of Labor, 969
F.2d 1400, 26 BRBS 14 (CRT)(2d Cr. 1992), cert. denied, 507 U S
909, 113 S. Ct. 1264 (1993); Qoert v. John T. dark and Son of
Maryl and, 23 BRBS 157 (1990); Samv. Loffland Brothers Co., 19 BRBS
228 (1987). The wunequivocal testinmony of a physician that no
relationship exists between an injury and a claimant’s enpl oynent
is sufficient to rebut the presunption. See Kier v. Bethlehem
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Steel Corp., 16 BRBS 128 (1984). If an enployer submts
substanti al countervailing evidence to sever the connecti on between
the injury and the enploynent, the Section 20(a) presunption no
| onger controls and the issue of causation nust be resol ved on the
whol e body of proof. Stevens v. Tacoma Boatbuil ding Co., 23 BRBS
191 (1990). This Adm nistrative Law Judge, in weighing and
evaluating all of the record evidence, may pl ace greater wei ght on
t he opi nions of the enpl oyee’s treati ng physician as opposed to the
opi nion of an exam ning or consulting physician. |In this regard,
see Pietrunti v. Director, OACP, 119 F. 3d 1035, 31 BRBS 84 (CRT)(2d
Cr. 1997). See also Sir Gean Anos v. Director, OACP, 153 F.3d
1051 (9" Gir. 1998), anended, 164 F.3d 480, 32 BRBS 144 (CRT) (9"
Cr. 1999).

In the case sub judice, Caimnt alleges that the harmto his
bodily frame, i.e., his generalized anxi ety di sorder, hypertension,
cardi ac disease and mmjor depression (CX 1), as well as his
inmpairment of the right upper extremty, resulted from working
conditions at the Enpl oyer's shipyard. The Enpl oyer has i ntroduced
no evidence severing the connection between such harm and
Caimant's maritinme enploynment. Thus, C aimant has established a
prima facie claimthat such harmis a work-related injury, as shall
now be di scussed.

I njury

The term"injury" means accidental injury or death arising out
of and in the course of enploynent, and such occupational disease
or infection as arises naturally out of such enploynent or as
natural ly or unavoidably results fromsuch accidental injury. See
33 U S.C. 8902(2); U S. Industries/Federal Sheet Metal, Inc., et
al., v. Director, Ofice of Wrkers Conpensation Prograns, U. S.
Department of Labor, 455 U S. 608, 102 S.C. 1312 (1982), rev'g
Riley v. US. Industries/Federal Sheet Metal, Inc., 627 F.2d 455
(D.C. Gr. 1980). A work-rel ated aggravation of a pre-existing
condition is an injury pursuant to Section 2(2) of the Act.
Gardner v. Bath Iron Wrks Corporation, 11 BRBS 556 (1979), aff'd
sub nom Gardner v. Director, OANCP, 640 F.2d 1385 (1st G r. 1981);
Preziosi v. Controlled Industries, 22 BRBS 468 (1989); Januszi ew cz
v. Sun Shipbuilding and Dry Dock Conpany, 22 BRBS 376 (1989)
(Deci si on and Order on Remand); Johnson v. Ingalls Shipbuilding, 22
BRBS 160 (1989); Madrid v. Coast Marine Construction, 22 BRBS 148
(1989). Moreover, the enploynent-related injury need not be the
sol e cause, or primary factor, in a disability for conpensation
purposes. Rather, if an enploynent-related injury contributes to,
conbines with or aggravates a pre-existing disease or underlying
condition, the entire resultant disability is conpensable.
Strachan Shipping v. Nash, 782 F.2d 513 (5th Gr. 1986);
| ndependent Stevedore Co. v. O Leary, 357 F.2d 812 (9th Cr. 1966);
Kool ey v. Marine Industries Northwest, 22 BRBS 142 (1989); M jangos
v. Avondal e Shi pyards, Inc., 19 BRBS 15 (1986); Rajotte v. Ceneral
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Dynam cs Corp., 18 BRBS 85 (1986). Al so, when cl ai mant sustains an
injury at work which is followed by the occurrence of a subsequent
injury or aggravation outside work, enployer is liable for the
entire disability if that subsequent injury is the natural and
unavoi dabl e consequence or result of the initial work injury.
Bl udworth Shipyard, Inc. v. Lira, 700 F.2d 1046 (5th Gr. 1983);
M j angos, supra; Hicks v. Pacific Marine & Supply Co., 14 BRBS 549
(1981). The terminjury includes the aggravation of a pre-existing
non-work-related condition or the conbination of work- and non-
wor k-rel ated conditions. Lopez v. Southern Stevedores, 23 BRBS 295
(1990); Care v. WWVATA, 21 BRBS 248 (1988).

Thi s cl osed record concl usively establishes, and I so find and
conclude, that Caimant's mariti ne enploynent for sixteen years,
especially the stressful conditions under whi ch he worked, resulted
in his psychol ogical problens, on Decenber 21, 1988, that
Claimant's May 22, 1984 right arminjury has resulted in a 29.75%
i mpai rment of the right upper extremty, that the Enployer had
tinmely notice of suchinjuries, authorized appropriate nedi cal care
and treatnent and paid to Cl ai mant certai n conpensation benefits as
stipulated by the parties (TR 7) and as reflected in this cl osed
record (RX 5 - RX7) and that Caimant tinely filed for benefits
once a di spute arose between the parties. In fact, the principal
issue is the nature and extent of Claimant's disability, an issue
| shall now resolve.

Nat ure and Extent of Disability

It is axiomatic that disability under the Act is an econom c
concept based upon a nedi cal foundation. Quick v. Martin, 397 F. 2d
644 (D.C. Gr. 1968); Owens v. Traynor, 274 F. Supp. 770 (D. M.
1967), aff'd, 396 F.2d 783 (4th G r. 1968), cert. denied, 393 U S.
962 (1968). Thus, the extent of disability cannot be neasured by
physi cal or nedical condition al one. Nardella v. Canpbell Machi ne,
Inc., 525 F.2d 46 (9th Cr. 1975). Consideration nust be given to
claimant' s age, education, industrial history and the availability
of work he can performafter the injury. American Miutual |Insurance
Conmpany of Boston v. Jones, 426 F.2d 1263 (D.C. Cr. 1970). Even
arelatively mnor infjury may lead to a finding of total disability
if it prevents the enployee from engaging in the only type of
gai nful enpl oynent for which he is qualified. (l1d. at 1266)

Cl ai mant has the burden of proving the nature and extent of
his disability without the benefit of the Section 20 presunption.
Carroll v. Hanover Bridge Marina, 17 BRBS 176 (1985); Huni gman v.
Sun Shi pbuilding & Dry Dock Co., 8 BRBS 141 (1978). However, once
cl ai mant has established that he is unable to return to his forner
enpl oynent because of a work-related injury or occupational
di sease, the burden shifts to the enployer to denonstrate the
availability of suitable alternate enploynent or realistic job
opportunities which claimant is capabl e of perform ng and which he
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could secure if he diligently tried. New Ol eans (Qulfw de)
Stevedores v. Turner, 661 F.2d 1031 (5th Cr. 1981); Air Anerica v.
Director, 597 F.2d 773 (1st Cr. 1979); American Stevedores, Inc.
v. Sal zano, 538 F.2d 933 (2d Gr. 1976); Preziosi v. Controlled
| ndustries, 22 BRBS 468, 471 (1989); Elliott v. C & P Tel ephone
Co., 16 BRBS 89 (1984). Wiile Cdaimant generally need not show
that he has tried to obtain enploynent, Shell v. Tel edyne Movi bl e
O fshore, Inc., 14 BRBS 585 (1981), he bears the burden of
denonstrating his wllingness to work, Trans-State Dredging v.
Benefits Review Board, 731 F.2d 199 (4th Gr. 1984), once suitable
alternate enploynent is shown. Wl son v. Dravo Corporation, 22
BRBS 463, 466 (1989); Royce v. Elrich Constructi on Conpany, 17 BRBS
156 (1985).

On the basis of the totality of this closed record, |I find and
concl ude that O ai mant has established that he cannot return to any
work at this tine. The burden thus rests upon the Enployer to
denonstrate the existence of suitable alternate enploynent in the
ar ea. | f the Enployer does not carry this burden, Caimant is
entitled to a finding of total disability. American Stevedores,
Inc. v. Sal zano, 538 F.2d 933 (2d Cir. 1976). Southern v. Farners
Export Conpany, 17 BRBS 64 (1985). In the case at bar, the
Enmpl oyer did not submt any evidence as to the availability of
suitable alternate enploynment. See Pilkington v. Sun Shi pbuil di ng
and Dry Dock Conpany, 9 BRBS 473 (1978), aff'd on reconsideration
after remand, 14 BRBS 119 (1981). See al so Bunbl e Bee Seaf oods v.
Director, ONCP, 629 F.2d 1327 (9th Gr. 1980). | therefore find
Claimant has a total disability.

Claimant's injury has becone pernmanent. A permanent
disability is one which has continued for a |lengthy period and is
of lasting or indefinite duration, as distinguished fromone in
whi ch recovery nerely awaits a normal healing period. CGener al
Dynam cs Corporation v. Benefits Review Board, 565 F.2d 208 (2d
Cr. 1977); Watson v. @ulf Stevedore Corp., 400 F.2d 649 (5th Gr.
1968), cert. denied, 394 U S 976 (1969); Seidel v. Ceneral
Dynam cs Corp., 22 BRBS 403, 407 (1989); Stevens v. Lockheed
Shi pbuilding Co., 22 BRBS 155, 157 (1989); Trask v. Lockheed
Shi pbui I di ng and Constructi on Conpany, 17 BRBS 56 (1985); Mason v.
Bender Welding & Machine Co., 16 BRBS 307, 309 (1984). The
traditi onal approach for determ ni ng whether an injury i s permanent
or tenporary is to ascertain the date of "maxi mum nedi cal
i nprovenent." The determ nati on of when maxi nummnedi cal i nprovenent
is reached so that claimant's disability my be said to be
permanent is primarily a question of fact based on nedical
evidence. Lozada v. Director, OANCP, 903 F. 2d 168, 23 BRBS 78 ( CRT)
(2d Cr. 1990); Hte v. Dresser Cuiberson Punping, 22 BRBS 87, 91
(1989); Care v. Washington Metropolitan Area Transit Authority, 21
BRBS 248 (1988); Wayland v. More Dry Dock, 21 BRBS 177 (1988);
Eckl ey v. Fi brex and Shi ppi ng Conpany, 21 BRBS 120 (1988); WIIians
v. Ceneral Dynami cs Corp., 10 BRBS 915 (1979).
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The Benefits Review Board has held that a determ nation that
claimant's disability is tenporary or pernmanent may not be based on
a prognosis that claimant's condition may inprove and becone
stationary at sonme future tinme. Meecke v. |I.S. O Personnel Support
Departnent, 10 BRBS 670 (1979). The Board has also held that a
di sability need not be "eternal or everlasting" to be permanent and
the possibility of a favorabl e change does not foreclose a finding
of permanent disability. Exxon Corporation v. Wite, 617 F.2d 292
(5th Cr. 1980), aff'g 9 BRBS 138 (1978). Such future changes may
be considered in a Section 22 nodification proceedi ng when and if
they occur. Fleetwood v. Newport News Shipbuilding and Dry Dock
Conpany, 16 BRBS 282 (1984), aff'd, 776 F.2d 1225, 18 BRBS 12 ( CRT)
(4th CGr. 1985).

Per manent disability has been found where little hope exists
of eventual recovery, Air Anerica, Inc. v. Director, ONCP, 597 F. 2d
773 (1st Cir. 1979), where claimant has al ready undergone a | arge
nunber of treatnments over a long period of tine, Meecke v. 1.S. 0O
Per sonnel Support Departnent, 10 BRBS 670 (1979), even though there
is the possibility of favorable change from reconmmended surgery,
and where work wthin claimant's work restrictions is not
avai |l abl e, Bell v. Vol pe/ Head Construction Co., 11 BRBS 377 (1979),
and on the basis of claimant's credi ble conplaints of pain al one.
Eller and Co. v. Golden, 620 F.2d 71 (5th Cr. 1980). Furthernore,
there is no requirenent in the Act that nedical testinony be
i ntroduced, Ballard v. Newport News Shi pbuilding & Dry Dock Co., 8
BRBS 676 (1978); Ruiz v. Universal Maritime Service Corp., 8 BRBS
451 (1978), or that claimnt be bedridden to be totally disabl ed,
Watson v. Q@ilf Stevedore Corp., 400 F.2d 649 (5th Cr. 1968)
Mor eover, the burden of proof in a tenporary total case is the sane
as in a permanent total case. Bell, supra. See also Walker v. AAF
Exchange Service, 5 BRBS 500 (1977); Swan v. Ceorge Hyman
Construction Corp., 3 BRBS 490 (1976). There is no requirenent
t hat cl ai mant undergo vocational rehabilitation testing prior to a
finding of permanent total disability, Mendez v. Bernuth Marine
Shi pping, Inc., 11 BRBS 21 (1979); Perry v. Stan Fl owers Conpany,
8 BRBS 533 (1978), and an award of permanent total disability may
be nodified based on a change of condition, Watson v. Culf
St evedore Corp., supra.

An enpl oyee is considered permanently disabled if he has any
residual disability after reaching maxi num nedical i nprovenent.
Lozada v. General Dynam cs Corp., 903 F.2d 168, 23 BRBS 78 (CRT)
(2d Cir. 1990); Sinclair v. United Food & Commercial Wrkers, 13
BRBS 148 (1989); Trask v. Lockheed Shi pbuil di ng & Construction Co.,
17 BRBS 56 (1985). A condition is permanent if claimant is no
| onger wundergoing treatnment with a view towards inproving his
condition, Leech v. Service Engineering Co., 15 BRBS 18 (1982), or
if his condition has stabilized. Lusby v. Washi ngton Metropolitan
Area Transit Authority, 13 BRBS 446 (1981).
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On the basis of the totality of the record, | find and
conclude that Cdaimant, wth reference to his psychol ogica
probl ens, reached maxi mum nmedi cal i nprovenent on COctober 4, 1990
and that he has been permanently and totally di sabl ed from Qct ober
5, 1990, according to the well-reasoned opinion of Dr. Ruffner.

As noted, the parties have conprom sed the four ratings given
for the Cdaimant's My 22, 1984 right arm injury and have
stipulated that such injury has resulted in a 29.75% per manent
partial inpairnment of the right upper extremty (TR 7), and |
accept such conprom se as reasonabl e herein.

Accordingly, aimant is entitled to an award of benefits for
such inpairnment comencing on February 12, 1995, at the weekly
conpensation rate of $386.63, pursuant to Section 8(c)(1l) of the
Act . Dr. Wlletts opined that C aimant reached maxi num nmedi cal
i nprovenent six nonths after his right arm surgery on August 8,
1994. (RX 10)

Moreover, Claimant is also entitled to an award of tenporary
total disability for his work-related stress injury, hypertension
and cardi ovascul ar di sease from March 23, 1988 t hrough Cctober 4,
1990, at which time he is entitled to an award of pernmanent total
disability benefits, and such benefits, which shall continue until
gurther ORDER of this Court, shall be paid at the weekly rate of

437. 47.

It is well-settled that these concurrent awards are permtted
under the Longshore Act because the prior injury of May 22, 1984,
resulting in the 29. 75%i npai rment of the right arm occurred prior
to the Decenber 21, 1988 injury which has resulted in Cainmant's
permanent total disability as of October 5, 1990. In this regard,
see Brady-Ham I ton Stevedore Co. v. Director, OANCP, 58 F. 3d 419, 29
BRBS 101(CRT)(9th Cr. 1995); Hastings v. Earth Satellite Corp.
628 F.2d 85, 14 BRBS 345 (D.C. Cir. 1980), cert. denied, 449 U. S.
(1980); Geenv. ITOCorp. of Baltinore, 32 BRBS 67 (1998); Ward v.
Cascade General, Inc., 31 BRBS 65 (1996); Hansen v. Contai ner
Stevedoring Co., 31 BRBS 155 (1997); Turney v. Bethlehem Steel
Corp., 17 BRBS 232 (1985); Crumv. GCeneral Adjustnent Bureau, 16
BRBS 101 (1983).

Furthernmore, Claimant is not entitled to an award of benefits
for his work-related hearing loss as his date of injury is Mrch
23, 1999, pursuant to Dr. Rosenberg's report, and as he has been
permanently and totally disabled since October 5, 1990. In this
regard, see Korineck v. Ceneral Dynamcs Corp., 835 F.2d 42, 20
BRBS 63 (CRT)(2d Cir. 1987).

| nt er est

24



Al t hough not specifically authorized in the Act, it has been
accepted practice that interest at the rate of six (6) percent per
annumis assessed on all past due conpensation paynents. Avallone
v. Todd Shipyards Corp., 10 BRBS 724 (1978). The Benefits Review
Board and t he Federal Courts have previously upheld interest awards
on past due benefits to ensure that the enpl oyee receives the ful
anount of conpensation due. Watkins v. Newport News Shi pbuil ding
& Dry Dock Co., 8 BRBS 556 (1978), aff'd in pertinent part and
rev'd on other grounds sub nom Newport News v. Director, ONCP, 594
F.2d 986 (4th G r. 1979); Santos v. General Dynam cs Corp., 22 BRBS
226 (1989); Adams v. Newport News Shi pbuil ding, 22 BRBS 78 (1989);
Smth v. Ingalls Shipbuilding, 22 BRBS 26, 50 (1989); Caudill v.
Sea Tac Al aska Shipbuilding, 22 BRBS 10 (1988); Perry v. Carolina
Shi pping, 20 BRBS 90 (1987); Hoey v. Ceneral Dynamcs Corp., 17
BRBS 229 (1985). The Board concluded that inflationary trends in
our econony have rendered a fixed six percent rate no |onger
appropriate to further the purpose of making claimant whole, and
held that ". . . the fixed six percent rate should be replaced by
the rate enployed by the United States District Courts under 28
U S C 81961 (1982). This rate is periodically changed to refl ect
the yield on United States Treasury Bills . . . G ant v.
Portl and Stevedoring Conpany, 16 BRBS 267, 270 (1984) nodi fi ed on
reconsi deration, 17 BRBS 20 (1985). Secti on 2(m of Pub. L. 97-258
provi ded t hat t he above provi si on woul d becone effective Cctober 1,
1982. This Order incorporates by reference this statute and
provides for its specific admnistrative application by the
District DDrector. The appropriate rate shall be determ ned as of
the filing date of this Decision and Order with the District
Director.

Medi cal Expenses

An Enpl oyer found liable for the paynent of conpensation is,
pursuant to Section 7(a) of the Act, responsible for those nedi cal
expenses reasonably and necessarily incurred as a result of a work-
related injury. Perez v. Sea-Land Services, Inc., 8 BRBS 130
(1978). The test is whether or not the treatnent is recogni zed as
appropriate by the nedi cal profession for the care and treatnent of
the injury. Col burn v. General Dynamics Corp., 21 BRBS 219, 22
(1988); Barbour v. Wodward & Lothrop, Inc., 16 BRBS 300 (1984).
Entitlenent to nedical services is never tine-barred where a
disability is related to a conpensable injury. Addison v. Ryan-
Wal sh St evedoring Conpany, 22 BRBS 32, 36 (1989); Myfield v.
Atlantic & Qulf Stevedores, 16 BRBS 228 (1984); Dean v. Marine
Termnals Corp., 7 BRBS 234 (1977). Furthernore, an enployee's
right to select his own physician, pursuant to Section 7(b), is
well settled. Bulone v. Universal Term nal and Stevedore Corp., 8
BRBS 515 (1978). dCdaimant is also entitled to reinbursenent for
reasonabl e travel expenses in seeking nedical care and treatnent
for his work-related injuries. Tough v. General Dynamcs

25



Corporation, 22 BRBS 356 (1989); Glliam v. The Wstern Union
Tel egraph Co., 8 BRBS 278 (1978).

Section 14(e)

Claimant is not entitled to an award of additiona
conpensation, pursuant to the provisions of Section 14(e), as the
Enmpl oyer, although initially controverting aimant's entitl enment
to benefits (RX 4), neverthel ess has accepted the claim provided
the necessary nedical care and treatnment and voluntarily paid
certain conpensation benefits to C ai mant whil e he has been unabl e
to return to work. Ranos v. Universal Dredging Corporation, 15
BRBS 140, 145 (1982); Garner v. din Corp., 11 BRBS 502, 506
(1979).

Section 8(f) of the Act

Regarding the Section 8(f) issue, the essential elenments of
that provision are net, and enployer's liability islimted to one
hundred and four (104) weeks, if the record establishes that (1)
t he enpl oyee had a pre-existing permanent partial disability, (2)
which was manifest to the enployer prior to the subsequent
conpensable injury and (3) which conbined wth the subsequent
injury to produce or increase the enployee's permanent total or
partial disability, a disability greater than that resulting from
the first injury alone. Lawson v. Suwanee Fruit and Steanship Co.,
336 U.S. 198 (1949); FMC Corporation v. Director, OACP, 886 F.2d
118523 BRBS 1 (CRT) (9th Cr. 1989); Director, ONP v. Cargill
Inc., 709 F.2d 616 (9th G r. 1983); Director, OACP v. Newport News
& Shipbuilding & Dry Dock Co., 676 F.2d 110 (4th CGr. 1982);
Director, OAMCP v. Sun Shipbuilding & Dry Dock Co., 600 F.2d 440
(3rd CGr. 1979); C & P Tel ephone v. Director, OANP, 564 F.2d 503
(D.C. Gr. 1977); Equitable Equi pnrent Co. v. Hardy, 558 F.2d 1192
(5th Cir. 1977); Shaw v. Todd Pacific Shi pyards, 23 BRBS 96 (1989);
Dugan v. Todd Shipyards, 22 BRBS 42 (1989); MDuffie v. Eller and
Co., 10 BRBS 685 (1979); Reed v. Lockheed Shipbuilding &
Construction Co., 8 BRBS 399 (1978); Nobles v. Children's Hospital,
8 BRBS 13 (1978). The provisions of Section 8(f) are to be
liberally construed. See Director v. Todd Shipyard Corporation
625 F.2d 317 (9th Cir. 1980). The benefit of Section 8(f) is not
deni ed an enpl oyer sinply because the newinjury nmerely aggravates
an existing disability rather than creating a separate disability
unrelated to the existing disability. D rector, OANCP v. Cenera
Dynam cs Corp., 705 F.2d 562, 15 BRBS 30 (CRT) (1st Cir. 1983);
Kool ey v. Marine Industries Northwest, 22 BRBS 142, 147 (1989);
Benoit v. General Dynam cs Corp., 6 BRBS 762 (1977).

The enployer need not have actual knowl edge of the pre-

exi sting condition. Instead, "the key to the issue is the
availability to the enployer of know edge of the pre-existing
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condi tion, not necessarily the enployer's actual know edge of it."
Dl lingham Corp. v. Mssey, 505 F.2d 1126, 1228 (9th G r. 1974).
Evi dence of access to or the exi stence of nedical records suffices
to establish the enpl oyer was aware of the pre-existing condition.
Director v. Universal Termnal & Stevedoring Corp., 575 F.2d 452
(3d Cr. 1978); Berkstresser v. Wshington Metropolitan Area
Transit Authority, 22 BRBS 280 (1989), rev'd and remanded on ot her
grounds sub nom Director v. Berstresser, 921 F.2d 306 (D.C. G
1990); Reiche v. Tracor Marine, Inc., 16 BRBS 272, 276 (1984);
Harris v. Lanbert's Point Docks, Inc., 15 BRBS 33 (1982), aff'd,
718 F.2d 644 (4th Cr. 1983). Delinski v. Brandt Airflex Corp., 9
BRBS 206 (1978). Moreover, there must be information available
which alerts the enployer to the existence of a nedical condition.
Eymard & Sons Shipyard v. Smth, 862 F.2d 1220, 22 BRBS 11 (CRT)
(5th Cr. 1989); Arnmstrong v. Ceneral Dynami cs Corp., 22 BRBS 276
(1989); Berkstresser, supra, at 283; Villasenor v. Marine
Mai nt enance | ndustries, 17 BRBS 99, 103 (1985); Hitt v. Newport
News Shi pbuil di ng and Dry Dock Co., 16 BRBS 353 (1984); Misgrove V.
WIlliamE. Canpbell Conpany, 14 BRBS 762 (1982). Adisability wll
be found to be manifest if it is "objectively determ nable" from
medi cal records kept by a hospital or treating physician. Falcone
v. Ceneral Dynamics Corp., 16 BRBS 202, 203 (1984). Prior to the
conpensabl e second injury, there nust be a nedically cognizable
physi cal ail nent. Dugan v. Todd Shipyards, 22 BRBS 42 (1989);
Brogden v. Newport News Shipbuilding and Dry Dock Conpany, 16 BRBS
259 (1984); Fal cone, supra.

The pre-existing permanent partial disability need not be
economcally disabling. Director, OANCP v. Canpbell Industries, 678
F.2d 836, 14 BRBS 974 (9th Gr. 1982), cert. denied, 459 U S. 1104
(1983); Equitabl e Equi prent Conpany v. Hardy, 558 F.2d 1192, 6 BRBS
666 (5th Gr. 1977); Atlantic & Gulf Stevedores v. Director, OACP,
542 F. 2D 602 (3d Gr. 1976).

Section 8(f) relief is not applicable where the permanent
total disability is due solely to the second injury. In this
regard, see Director, OACP (Bergeron) v. Ceneral Dynam cs Corp.
982 F.2d 790, 26 BRBS 139 (CRT)(2d Gr. 1992); Luccitelli .
General Dynamcs Corp., 964 F.2d 1303, 26 BRBS 1 (CRT)(2d Gr.
1992); CNA Insurance Conpany v. Legrow, 935 F.2d 430, 24 BRBS 202
(CRT) (1st Cir. 1991) In addressing the contribution el enent of
Section 8(f), the United States Court of Appeals for the Second
Crcuit, in whose jurisdiction the instant case arises, has
specifically stated that the enpl oyer's burden of establishing that
a claimant's subsequent injury alone would not have cause
claimant's permanent total disability is not satisfied nerely by
showi ng that the pre-existing condition nmade the disability worse
than it would have been with only the subsequent injury. See
Director, ONMCP v. General Dynam cs Corp. (Bergeron), supra.

On the basis of the totality of the record, | find and
concl ude that the Enpl oyer has satisfied these requirenents. The
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record reflects (1) that C ai mant has worked for the Enpl oyer since
Decenber 1, 1975, (2) that he was in good health at that time, (3)
that he injured his right wist in a serious shipyard accident on
May 22, 1984 (RX 1), (4) that such injury resulted in five surgical
procedures, including a bone fusion of the right wist, (5) that
such inpairnment has been rated by Dr. Browning, Dr. Geen, Dr.
Wai nwri ght and Dr. Zeppieri and the parties have conprom sed t hose
ratings at 29.75% of the right upper extremty (TR 7), (6) that
Cl ai mant has carried a di agnosi s of essential hypertension since at
| east 1978 or 1979 (RX 13), (7) that the stressful conditions at
wor k aggravated and exacerbated such hypertension, (8) that the
cunmul ative effect of the stress caused by enploynment and his
personal |life resulted in a new and di screte psychol ogical injury
on Decenber 12, 1988, (9) that he has sustained previous work-
rel ated i ndustrial accidents prior to Decenber 21, 1988, (10) while
working at the Enployer's shipyard and (11) that Cdaimnt's
permanent total disability is the result of the conmbination of his
pre-existing permanent partial disability (i.e., his above-
enuner at ed nmedi cal problens) and his Decenber 21, 1988 injury as
such pre-existing disability, in conbination with the subsequent
work injury, has contributed to a greater degree of pernmanent
disability, accordingto Dr. Wlletts (RX 10, RX 30), Dr. Fazio (RX
12), Dr. Borden (RX 13), Dr. Ruffner (RX 14), Dr. De G and (RX 16,
Dr. Lebowitz (RX 17), Dr. G een (RX 22), Dr. Wainwight (RX 24) and
Dr. Benotti (RX 25). See Atlantic & Qulf Stevedores v. Director
ONCP, 542 F.2d 602, 4 BRBS 79 (3d Cr. 1976); Dugan v. Todd
Shi pyards, 22 BRBS 42 (1989).

Claimant's condition, prior to his final injury on Decenber
21, 1988, was the classic condition of a high-risk enpl oyee whom a
cauti ous enpl oyer woul d neither have hired nor rehired nor retained
i n enpl oynent due to the increased |likelihood that such an enpl oyee
woul d sust ai n anot her occupational injury. C & P Tel ephone Conpany
v. Director, ONCP, 564 F.2d 503, 6 BRBS 399 (D.C. Cr. 1977), rev'g
in part, 4 BRBS 23 (1976); Preziosi v. Controlled Industries, 22
BRBS 468 (1989); Hallford v. Ingalls Shipbuilding, 15 BRBS 112
(1982).

Even in cases where Section 8(f) is applicable, the Special
Fund is not |iable for nedical benefits. Barclift v. Newport News
Shi pbuilding & Dry Dock Co., 15 BRBS 418 (1983), rev'd on other
grounds sub nom Director, OANCP v. Newport News Shipbuilding & Dry
Dock Co., 737 F.2d 1295 (4th GCr. 1984); Scott v. Rowe Machine
Wor ks, 9 BRBS 198 (1978); Spencer v. Bethlehem Steel Corp., 7 BRBS
675 (1978).

The Board has held that an enployer is entitled to interest,
payable by the Special Fund, on nonies paid in excess of its
[Tability under Section 8(f). Canpbell v. Lykes Brothers Steanship
Co., Inc., 15 BRBS 380 (1983); Lewis v. Anerican Marine Corp., 13
BRBS 637 (1981).
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It is well-settled that Section 8(f) does not apply to
Caimant's prior right arminjury on May 22, 1984 and that the
Enpl oyer nust pay 104 weeks of permanent benefits for Caimnt's
Decenber 21, 1988 injury before the Special Fund will assunme such
paynments. In this regard, see Hastings v. Earth-Satellite Corp.
8 BRBS 519, 524 (1978), aff'd in pertinent part and reversed on
ot her grounds, 628 F.2d 85, 14 BRBS 345 (D.C. Cr. 1980).

Attorney's Fee

Claimant's attorney, having successfully prosecuted this
matter, is entitled to a fee assessed against the Enployer as a
self-insurer. Claimant's attorney shall file a fee application
concerning services rendered and costs incurred in representing
Claimant after June 23, 1999, the date of the informal conference.
Services rendered prior to this date should be submtted to the
District Director for her consideration. The fee petition shall be
filed wwthin thirty (30) days of receipt of this decision and
Enpl oyer shall have ten (10) days to comment thereon.

ORDER

Based upon the foregoi ng Fi ndi ngs of Fact, Concl usions of Law
and upon the entire record, | issue the follow ng conpensation
order. The specific dollar conputations of the conpensation award
shall be admnistratively perforned by the District D rector.

It is therefore ORDERED t hat:

1. The Enployer as a self-insurer shall pay to the C ai mant
conpensation for his tenporary total disability fromMarch 23, 1988
t hrough October 4, 1990, at the weekly rate of $437.47, such
conpensation to be conputed in accordance with Section 8(b) of the
Act .

2. Comrenci ng on October 5, 1990, and continuing thereafter
for 104 weeks, the Enployer shall pay to the O ai mant conpensati on
benefits for his permanent total disability, plus the applicable
annual adjustnments provided in Section 10 of the Act, based upon
the weekly rate of $437.47, such conpensation to be conputed in
accordance wth Section 8(a) of the Act.

3. After the <cessation of paynents by the Enployer,
continui ng benefits shall be paid, pursuant to Section 8(f) of the
Act, from the Special Fund established in Section 44 of the Act
until further Order.

4. The Enpl oyer shall also pay to C ai mant conpensation for
his 29.75 percent permanent partial disability of the right arm
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based upon the weekly rate of $386.63, such conpensation to be
conputed in accordance with Section 8(c)(1) of the Act and shal
begin on February 12, 1995.

5. The Enployer shall receive credit for all anmounts of
conpensation previously paid to the Cainmant as a result of his My
22, 1984 and Decenber 21, 1988 injuries and during the tine periods
menti oned i n ORDER provisions 1, 2 and 4 above. The Enpl oyer shall
also receive a refund, wth appropriate interest, of any
overpaynents of conpensation nade to C ai mant herein

6. Interest shall be paid by the Enpl oyer and Speci al Fund on
all accrued benefits at the T-bill rate applicable under 28 U S. C
81961 (1982), conputed from the date each paynent was originally
due until paid. The appropriate rate shall be determ ned as of the
filing date of this Decision and Order with the District D rector.

7. The Enployer shall furnish such reasonable, appropriate
and necessary nedical care and treatnent as the Claimant's work-
related injuries referenced herein may require, even after the tine
period specified in the second Order provision above, subject to
the provisions of Section 7 of the Act.
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8. Caimant's attorney shall file, wwthinthirty (30) days of
receipt of this Decision and Oder, a fully supported and fully
item zed fee petition, sending a copy thereof to Enpl oyer's counsel
who shall then have ten (10) days to conment thereon. This Court
has jurisdiction over those services rendered and costs incurred
after the informal conference on June 23, 1999.

DAVI D W DI NARDI
Adm ni strative Law Judge

Dat ed:

Bost on, Massachusetts
DVD: j |
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